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1. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
HEARING APPLICATION OF JEFFREY J. LOWE FOR ADMISSION PRO HAC VICE  
FILED BY:  PLAINTIFFS  
*TENTATIVE RULING:* 
 
Granted. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  MSC16-00996 
CASE NAME:  ELY  VS.  WALNUT CREEK ASSOCIATES 2 [PAGA] 
HEARING ON MOTION TO COMPEL ARBITRATION AND TO DISMISS NON-INDIVIDUAL PAGA CLAIMS  
FILED BY:  DEFENDANTS  
*TENTATIVE RULING:* 
 
This hearing is continued by the Court to October 6, 2022 at 9 a.m. 
 

 

   
    

3. 9:00 AM CASE NUMBER:  MSC18-01806 
CASE NAME:  YARBOROUGH  VS.  MARTINEZ CONVALESCENT 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  MANOR CARE OF WALNUT CREEK CA,LLC 
*TENTATIVE RULING:* 
 
Hearing vacated.  Notice of conditional settlement filed 9/2/22. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC20-02280 
CASE NAME:  ELITE WOOD DESIGN VS.  PROWEST PCM INC. 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS  
FILED BY:  PLAINTIFF  
*TENTATIVE RULING:* 
 

The parties are referred to the previous tentative ruling from September 1, 2022, which was 

adopted as the order of the Court, with the matter continued to today in order to address the 

remaining issue concerning the amount of attorney’s fees, and requested a supplemental submission 

Elite has now provided a supplemental submission, which establishes that the fees sought in 

this motion were spent for the defense of this case, not for the related defense of the ProWest cross-

complaint.    The Yemchuk Declaration and Supplemental Willert Declaration (Par. 3), attest that 
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counsel tendered Elite’s defense of the cross complaint to its insurance carriers and secured a 

defense.  The work on the cross-complaint has been done by the separately retained counsel.  

(Yemchuk Dec., Par. 4.)  The only exception is 5.9 hours of time, spend involved in processing the 

cross-complaint and tendering the defense to the insurance.  Elite asserts that these hours were 

intertwined with the compensable work, but the Court disagrees.  The time was spent arranging for 

the defense of the cross-complaint, not working on the prosecution of Elite’s complaint.  At $450 per 

hour, the charge for the 5.9 hours is $2,655, which will be deducted from the previously established 

$238,965, equaling $236,310.   

ProWest still insists that the existing records are not adequate, and that more detail should 

be provided.  But the issue here is not a direct challenge to the accuracy of the statements, it is only 

whether the work done was attributable to the breach of contract action or the defense of the cross-

complaint.  The fact that Elite tendered its defense to the insurer and retained counsel specifically for 

that action is sufficient to establish that the fees sought are for this case, not the other action. 

Elite is directed to prepare a proposed order awarding fees as set forth above. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-02606 
CASE NAME:  EQUITY TRACK VS.  RAMOS 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT  
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
Before the Court is a motion to set aside default filed by defendant Johnny Jose Ramos. For the 

reasons set forth, the motion is granted. Defendant Ramos shall file his proposed answer with the 

Court as a separate document by October 10, 2022. Plaintiff shall serve Defendant written notice of 

this ruling and of the case management conference set for October 24, 2022 by no later than 

September 26, 2022. 

Background 

Plaintiff Equity Track, Inc. filed a complaint against defendant Johnny Jose Ramos asserting claims for 

specific performance based on breach of a contract to sell real property and damages for breach of 

contract. Based on the proof of service on file with the Court, Ramos was served with the summons 

and complaint and failed to timely respond. Plaintiff requested, and the Clerk entered, Defendant's 

default on February 25, 2022.  

Ramos filed a motion to set aside his default in March 2022 but failed to serve the motion on Plaintiff. 

The hearing was continued for Ramos to serve his motion, he failed to do so (or failed to file any 

proof with the Court that he had served the motion), and the motion was denied without prejudice 

by the Court's ruling on May 26, 2022. 
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Ramos filed his current motion to set aside his default on July 8, 2022. Ramos filed a proof of service 

of the motion by personal service showing delivery of the motion to Plaintiff's counsel on August 3, 

2022, only eight days prior to the scheduled August 11, 2022 hearing. The Court continued the 

hearing on the motion to September 22, 2022 with instructions that the motion must be served on 

Equity Track by August 30, 2022 (if by personal service) or earlier if served by mail or overnight mail. 

The Court has no proof of service on file indicating the date when the motion with the notice of the 

current hearing date was served on Equity Track. Equity Track, however, has filed a substantive 

opposition to the motion that does not contest service or its timeliness. The Court therefore 

considers the motion on the merits.  

Standards Governing Motions to Set Aside Default 

Code of Civil Procedure section 473(b) gives the court discretion to "relieve a party or his or her legal 

representative from a judgment, dismissal, order, or other proceeding taken against him or her 

through his or her mistake, inadvertence, surprise, or excusable neglect." (Code Civ. Proc. § 473(b).) 

Courts are typically liberal in relieving parties of defaults caused by mistake, inadvertence, or 

excusable neglect in order to hear a case on its merits. (Zamora v. Clayborn Contracting Group, Inc. 

(2002) 28 Cal.4th 249, 256 ["[T]he provisions of section 473 of the Code of Civil Procedure are to be 

liberally construed and sound policy favors the determination of actions on their merits. [citation 

omitted].") The application for relief must be filed within six months of the date of the judgment or 

proceeding was taken and must be accompanied by a copy of the answer or other pleading proposed 

to be filed. (Code Civ. Proc. § 473(b); Henderson v. Pacific Gas & Electric Co. (2010) 187 Cal.App.4th 

215, 225.)  

The test for discretionary relief requires the party seeking relief to show excusable error. (Comunidad 

en Accion v. Los Angeles City Council (2013) 219 Cal.App.4th 1116, 1132.) Excusable error considers 

whether "a reasonably prudent person under the same or similar circumstances might have made the 

same error." (Id. [italics in original].) "Where the mistake is excusable and the party seeking relief has 

been diligent, courts have often granted relief pursuant to the discretionary relief provision of section 

473 if no prejudice to the opposing party will ensue." (Zamora, supra, 28 Cal.4th at 258.)  

In cases where “the party in default moves promptly to seek relief, and the party opposing the motion 

will not suffer prejudice if relief is granted … very slight evidence will be required to justify a court in 

setting aside the default." [Citations omitted; emphasis added.] (Elston v. City of Turlock (1985) 38 

Cal.3d 227, 235 [superseded by statute on other grounds].) (See also Mink v. Superior Court (1992) 

2 Cal.App.4th 1338, 1343 [same]; Rogalski v. Nabers Cadillac (1992) 11 Cal.App.4th 816, 821 

[reversing order refusing to set aside default and default judgment].) "Unless inexcusable neglect is 

clear, the policy favoring trial on the merits prevails." (Minick v. City of Petaluma (2016) 3 Cal.App.5th 

15, 24, quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [emphasis added].)  

There is a "strong presumption to provide a hearing on the merits." (Grappo v. McMills (2017) 

11 Cal.App.5th 996, 1009.) Any doubts in applying the statute are to be resolved in favor of the party 
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seeking relief. (Austin v. Los Angeles Unified School District (2016) 244 Cal.App.4th 918, 929.) "A ruling 

setting aside a default or default judgment is reviewed under the abuse of discretion standard, and an 

appellate court will reverse only upon []'a clear case of abuse'[]and []'a miscarriage of justice.'[] 

[Citations, internal quotation marks omitted.]" (Grappo v. McMills, supra, 11 Cal.App.5th at 1006.) 

Analysis 

In this case, no judgment has been entered, only Defendant's default. Defendant's motion provides 

the "very slight evidence" necessary to support setting aside Defendant's default. The grounds stated 

in the supporting declaration support grounds for relief based on mistake, inadvertence, or excusable 

neglect, including indicate Plaintiff's mistake in not understanding an answer had to be filed with the 

Court, Defendant's "limited education," and Defendant's uncertainty that he had been served. 

Plaintiff has shown diligence and perseverance in attempting to set aside the default. For its part, 

Plaintiff has not claimed or shown it would suffer any prejudice if the default is vacated.  

Plaintiff raises questions regarding the authenticity of the signature on the Ramos Declaration in 

support of the motion, noting that the signature is different from the signature on Defendant's 

proposed answer. The signature on the proposed answer, the Court notes, is similar to the signature 

of Ramos on the General Partnership Agreement attached as part of Exhibit A to his proposed 

answer. None of the signatures are similar to the Ramos signature on the "Real Estate Purchase and 

Sale Agreement" attached as Exhibit 1 to the Complaint on which Plaintiff's action is based.  

The Court shares Plaintiff's concerns but finds any issues regarding Defendant's signatures are best 

addressed in the course of the litigation on the merits after the default is set aside. 

 
 

 
    

6. 9:00 AM CASE NUMBER:  MSN21-0849 
CASE NAME:  DENHAM, LLC VS.  CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended PETITION  
FILED BY:  CITY OF RICHMOND 
*TENTATIVE RULING:* 
 

 Respondents’ demurrer to the First and Second Causes of Action, as set forth in petitioners’ 

First Amended Verified Petition, is sustained without leave to amend.  Respondents shall file an 

answer on or before October 7, 2022. 

 A. Preliminary Matters. 

 Respondents’ unopposed request for judicial notice is granted.  The Court exercises its 

discretion to consider petitioners’ late-filed opposition memorandum.  Petitioners’ counsel is 

admonished to file all future papers in a timely manner. 
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 B. The First Cause of Action. 

 The First Cause of Action seeks a writ of mandate based on alleged violations of the California 

Environmental Quality Act (“CEQA”).  On February 10, 2022, the Court sustained respondents’ 

demurrer to this cause of action, as stated in the original petition.  The Court ruled as follows: 

The First Cause of Action is based on an alleged CEQA violation: the City’s decision 

not to conduct CEQA review of the measures adopted on April 6, 2021.  Insofar as 

these measures conform the City’s general plan to the Richmond Hills Initiative, as 

authorized by the Court of Appeal in Denham I, the Court finds that the First Cause of 

Action is barred by the applicable 90-day statute of limitations.  (See Gov. Code, 

§ 65009, subd. (c)(1)(a).)  The Richmond Hills Initiative was enacted in January 2017, 

and the technical amendments to the general plan made in April 2021 may not 

reasonably be characterized as a new “project” for CEQA purposes. 

Leave to amend has been allowed in an abundance of caution.  Petitioners contend 

that some of the City’s April 6 measures go beyond the scope of the corrective action 

contemplated by the Court of Appeal in Denham I.  This theory is not yet clearly 

alleged, however.  It is also not clear to the Court whether petitioners would wish to 

litigate the issue of CEQA compliance as to matters going beyond the scope of 

corrective action, given that doing so will not result in a writ voiding the Richmond 

Hills Initiative.  The Court reserves for future decision whether an amended cause of 

action would still be barred by the applicable statute of limitations. 

 Respondents renew their demurrer based on the statute of limitations.  Petitioners, in their 

opposition memorandum, repeat the same arguments that the Court rejected in its ruling on the 

previous demurrer.  In fact, respondents’ counsel frankly conceded during the parties’ meet and 

confer discussions that respondents are seeking reconsideration of the Court’s previous ruling: 

5. In response to these arguments from Mr. Wolfe and myself, Mr. Muller 

conceded that the First Amended Petition did not allege new matters that 

went beyond the scope of the City's April 6, 2021 action.  He expressed his 

belief that the Court had reached the incorrect legal conclusions in its rulings 

on the prior demurrer, that the Court was not restrained from revisiting the 

ruling, and that the Order would have benefited from oral argument, which 

did not take place because Mr. Muller did not notify the court in advance, 

due to an administrative oversight on his firm's part.  [Emphasis added.]  

Mr. Muller affirmed that the amendments to the First Amended Complaint 

re-stated the basic legal violations alleged in the initial petition and did not 

allege new materials.  With regard to the CEQA cause of action, Mr. Muller 

conveyed his view that the City’s April 6 actions were not exempt from CEQA.  

With regard to the SB 330 cause of action, Mr. Muller maintained that the 

Richmond Hills Initiative did not take effect until the City adopted 
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Resolution 37-21. 

 Petitioners have not called the Court’s attention to any new factual allegations in the 

amended petition that are relevant to the statute of limitations issue.  Further, petitioners have not 

taken the opportunity to make new factual allegations concerning whether some of the City’s April 6 

measures go beyond the scope of the corrective action contemplated by the Court of Appeal in 

Denham I.  (Compare, Verified Petition, filed on 5-13-21, ¶¶ 61-62, and First Amended Verified 

Petition, filed on 3-17-22, ¶¶ 63-64.) 

 The Court declines petitioners’ invitation to reconsider its previous ruling.  The Court sustains 

respondents’ renewed demurrer to the First Cause of Action, without leave to amend, on the same 

ground previously stated: the First Cause of Action is barred by the applicable 90-day statute of 

limitations.  (See Gov. Code, § 65009, subd. (c)(1)(a).)  The Richmond Hills Initiative was enacted in 

January 2017, and the technical amendments to the general plan made in April 2021 may not 

reasonably be characterized as a new “project” for CEQA purposes.  

 C. The Second Cause of Action. 

 The Second Cause of Action alleges that the Richmond Hills Initiative violates the Housing 

Crisis Act of 2019 (“the Act”).  On February 10, 2022, the Court sustained respondents’ demurrer to 

this cause of action, as stated in the original petition.  The Court ruled as follows: 

The Second Cause of Action alleges that the Richmond Hills Initiative violates the 

Housing Crisis Act of 2019 (“the Act”).  The dispositive issue is the meaning of “enact” 

and “enacted,” as set forth in set forth in the following provisions of the Act: 

(1) Notwithstanding any other law except as provided in subdivision (i), 

with respect to land where housing is an allowable use, an affected 

county or an affected city shall not enact [emphasis added] a 

development policy, standard, or condition that would have any of 

the following effects … 

(2) Any development policy, standard, or condition enacted 

[emphasis added] on or after the effective date of this section that 

does not comply with this section shall be deemed void. 

(Gov. Code, § 66300, subd. (b).) 

Respondents contend that the Richmond Hills Initiative was enacted in 2017, well 

before the effective date of the Act.  Petitioners contend that the initiative was not 

enacted until April 6, 2021, when the City adopted corrective measures in accordance 

with the Court of Appeal decision in Denham I.  The parties have not cited case law 

construing Government Code section 66300, and the Court has not located such case 

law through its own research. 
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The Court finds respondents’ argument more persuasive than petitioners’ argument, 

in light of the Court of Appeal decision in Denham I.  The court reversed the part of 

the appealed order requiring the City to vacate the Richmond Hills Initiative, and 

instead allowed the City to correct what it described as “a single inconsistency caused 

by an omission in an initiative.”  (Denham, LLC v. City of Richmond (2019) 

41 Cal.App.5th 340, 354.)  The Court finds that making the technical amendment 

authorized by the Court of Appeal did not affect the date that the Richmond Hills 

Initiative was enacted, for purposes of the Act. 

Leave to amend has been allowed for the same basic reason stated above in the 

Court’s ruling on respondents’ demurrer to the First Cause of Action.  It is not clear to 

the Court whether petitioners would wish to litigate the issue of compliance with the 

Act as to matters going beyond the scope of corrective action, given that doing so will 

not result in a writ voiding the Richmond Hills Initiative, but they should be given 

the opportunity to do so. 

 Respondents have not called the Court’s attention to any new factual allegations in the 

amended petition that are relevant to the issue of when the Richmond Hills Initiative was enacted.  

Further, as was noted above, respondents have not taken the opportunity to make new factual 

allegations concerning whether some of the City’s April 6 measures go beyond the scope of the 

corrective action contemplated by the Court of Appeal in Denham I. 

 The Court declines respondents’ invitation to reconsider its previous ruling.  The Court 
sustains respondents’ renewed demurrer to the Second Cause of Action, without leave to amend, on 
the same ground previously stated: making the technical amendment authorized by the Court of 
Appeal did not affect the date that the Richmond Hills Initiative was enacted, for purposes of the Act. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSN21-1568 
CASE NAME:  MARTINEZ REFINING CO.  VS.  BAY AREA AIR QUALITY 
HEARING ON APPLICATION OF BROOK J. DETTERMAN TO APPEAR PRO HAC VICE  
FILED BY:  MARTINEZ REFINING COMPANY LLC 
*TENTATIVE RULING:* 
 
Granted. 
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8. 9:00 AM CASE NUMBER:  MSC17-01600 
CASE NAME:  TOVAR  VS.  NIR WEST COAST 
SPECIALLY SET HEARING  RE:  PLAINTIFF'S REQUEST TO REQUIRE DISTRIBUTION OF FUNDS 
*TENTATIVE RULING:* 
 
Hearing set in error on this date.  This hearing will be heard on October 6, 2022 at 9 a.m.  (See order 
filed 8/31/22.) 
 

 

 


